Copnep>xaHue:

Mage noffpund or type unknown

BBepneHue:

(pakJaHCKoe npaBo - 04Ha N3 OCHOBHbLIX, BAXXHENLLUVX YaCTel BCAKOMN pa3BUTON
NPaBoOBOMN CUCTEMBbI. TEpPMUH Fpa)kaHCKoe rnpaBo bepeT cBoe Ha4vyano OT PUMCKOIro
«LMBUNBHOI0 NpaBa», No4 KOTOPbIM MOHUMANI0Cb MPABO UCKOHHbLIX PUMCKUX FpaKaaH -
KBUPUTOB. B fasnbHenweM n3BecTHbIN npouecc peuenumnm (3aMmMcTBOBaHUSA) PUMCKOIO
4aCTHOroO NpaBa eBpPONencKUMn nNnpasonopagKamMuy rnpuBes K nepeHocy 3Toro NoHATUSA B
COBPEMEHHYIO IOPUANYECKYIO TEPMUHOJIONMIO rAe OHO CTasio NPUBbLIYHBIM,
TpaAULMNOHHBIM HaMMeHOBaHNEM OLHOWN N3 Hanbonee KPynHbIX, PyHAAMEHTabHbIX
NpaBoBbIX OTpacsien. Mo3TOMY N rpa)KgaHCKoe NpaBo HepeaKo Ha3biBaloT
LUBUINCTUKON, a CNeunmasncToB B 3Ton 061acTu - UMBUIINCTaMMN.

Poccuinckoe npaBo obpa3yeT onpenesneHHyto cuctemy. Jliobas cuctema nmeeT CBOuU
LeNn, XapaKTepnsyeTcs LeNoCTHOCTbI0, CTPYKTYPMPOBaHa, a COCTaB/ISOLINE ee HYacTun
B3aMMOCBSi3aHbl. Tak 1 npaBo, byay4n CUCTEMOWN, COCTOUT U3 CTPYKTYPHbIX
obpa3zoBaHuin, Hanbonee KPYMNHbIMU U3 KOTOPbLIX SBASIOTCSA oTpacan npasa. OTpacsb
npaBa - Takas 4acTb CMCTEMbI NMpaBa, KoTopas npeacTaBaseT coboll COBOKYMNHOCTb
npaBuJ, PEryanpyowmx obLecTBeHHbIE OTHOLLEHWS B onpeaesieHHon 061acTn XN3Hu;
Ka)kgas oTpac/ib MMeeT 0cobbili NpeaMeT peryanpoBaHus 1 npaBoBble 0COBeHHOCTH,
KOTOpPblE OTPaXkaloT XxapakTep 1 cneunduky peryampyemblx oTHoweHun. OTpacib
XapakTepusyeTcs NnpegMeToM U MeTo40M NPaBoOBOro peryampoBaHus. pa)kgaHckoe
NpaBo - 0Ha U3 oTpacsen POCCUNCKOro npasa. Bo Bcex NpaBoBbIX CUCTEMAX
rpa)kZlaHCKOe NpaBO PacCMaTPUBAETCS Kak CaMOCTOsiITeNIbHas 0OTpac/b Npasa.

pa’kQaHCKoe NpaBo - CMCTEMA NPaBOBbIX HOPM, PErynpyloLWmMX NUMyLLECTBEHHbIE U
CBSI3@aHHbIE C HAMW JINYHbIE HEVMMYLLIECTBEHHbIE OTHOLIEHNS rpakaaH N IPUANYECKNX
NNL, @ TakXXe OXpPaHy M 3aWmMTy HeMaTepuraibHbix 6n1ar. Kak oTpac/ib pOCCUNCKOro
npaBa OHO PEryanpyeT, Mpexae BCero, MMyLeCTBEHHbIE OTHOLLEHUSA, T.€. OTHOLLEHMS,
CBsI3aHHbIE C BJlafleHMEM, NOJIb30BaHMEM U PaCNops)KEHNEM NMYLLECTBOM, U
MaTepurasibHO-NPaBOBbIMM TpeboBaHUAMN Mexay YyYaCcTHUKaMU SKOHOMUYECKOro
obopoTa no noBoay pacnpeneseHns nmylecTsa n obMeHa ToBapamu, ycayramu,
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LeHHbIMN ByMaramn.

Fpa>kpaHCKoe NpPaBo KaK OTpac/ib YaCTHOro npasa.

pa>kAaHCKOe NpaBO Kak O0Tpac/lb YaCTHOrO NMpaBa - 3TO COBOKYMNHOCTb MPaBOBbIX HOPM,
peryanpyowmx NMyLeCTBEHHbIe U CBA3aHHbIE C HAMMW JINYHbIE HEMMYLLLECTBEHHbIE
OTHOLLUEHNSs, OCHOBAHHbIE Ha PAaBEHCTBE, aBTOHOMWUN BOJIN U UMYLLIECTBEHHOM
CaMOCTOSITENIbHOCTU UX YHACTHMKOB, @ TaKXXe 3allULaloW X HEOTHY X AaeMble NpaBa U
cBoboibl YesloBEKA U Apyrvue HemaTepuasbHble 61ara (XKN3Hb, 300POBbLE, YECTb,
JOCTOUHCTBO , A€JI0BYIO penyTaLuto, aBTOPCTBO M T.M.)

OCHOBHbIE OTpac/n YacTHoro npasa: MNMy6anyHoe NpaBo - 0Tpac/ib, HOPMbl KOTOPOM
CnoCobHbl 3aWnTNTL o0buiecTBeHHOE BnarococTosiHne. Bce HOpMbI HaNpPsAMYHO CBSA3aHbI C
TEeM, KaK OeNCTBYET roCylapCTBO, KaK BbIMOJIHAIOTCA 0OLECTBEHHbIE 3a4a4M N LEenN n
YaCTHOE MpaBo- OTa OTpPacC/ib MOSABWU/IACh, KaK TOJIbKO Havyasla pa3BMBaATbCHA YaCTHas
COBCTBEHHOCTb N OTHOLLEHUS, CBA3aHHbIE C HEN. Y)Ke B 3aKOHOA4ATe/IbCTBE MMEKTCSH
MYHKTbI, KOTOpblE NMpenyCcMaTpMBatOT 3aKpernseHne 4acTHon coO6CTBEHHOCTU. PbIHOYHbIE
OTHOLLEHUNSA - FTaBHOE, Ha 4TO opueHTupyeTcsa Poccus. Mo3ToMy YacTHoOe NpaBo
nerannsyeTcs Ha COBEPLUEHHO 3aKOHHbIX OCHOBAHMAX. 3TN OTHOLLUEHUSA CHUTAKTCA TEM
ycnoBuem, 6e3 KoToporo BO3HMKHOBEHWE MPAaBOBOro rocygapCTBa HEBO3MOXKHO.

Kakoe MecCcTo 3aHMMaeT rpa>K[aHCKoe NpaBo B CMCTeMe 4YaCTHOro npasa? Mecto u posb
rpa>kK4aHCKOro npasa onpenensioTca NCXona N3 Toro, 4To 4YacTHOe NpaBo cocTasnseT
IOpNONYeCcKyo OCHOBY PblHKA, HO UMEHHO rpa)K4aHCKOe NnpaBo, rpa>kjaHCKUN KOLEKC U
apyrme rpa>kgaHckme 3aKoHbl HarnpaB/ieHbl Ha ynopsago4yeHne pPblIHOYHbIX OTHOLLEHUA.
Co3faHue pbiHKa LMBWUIN30BAaHHOI0, oTBeYawwero TpeboBaHnNAM KybTypbl,
IOPNONYECKU FrapaHTUPYs CaMOCTOATE/IbHOCTb, SKOHOMUYECKY0 cBODOAY YH4aCcTHUKaM
KOMMEpPYECKMX, PbIHOYHbIX OTHOLLEHWN coobpa3Ho TpeboBaHMAM 006POCOBECTHOCTU - U
eCTb 3aja4a rpa>kgaHCckoro npasa, rpa>xaHCcKoro 3akoHogaTenbcTBa. OTCloga
cnefyeT, 4TO rpakgaHCcKoe npaBo B CMCTeMe YaCTHOro rnpaBa UrpaeT BefyLuyto,
onpenensiolyto posib. XO0THA 3Ha4YeHMe rpa>kJaHCKoro rnpaBa HUKaK He orpaHn4YmnBaeTCs
chepon pbIHOYHbLIX OTHOLWEHWW, BNACTHbIE MOJIHOMOYNSA CybbekTa MOryT 6bITb
MCNOJIb30BaHbl UM B COOTBETCTBYIOLEN Chepe (HaNoroBom, TaMOXKEHHOWN,
aAMUHUCTpPaTUBHON, PUHAHCOBON) ,3a NpeaenamMmun rpa>ka4aHCKoro NpaBoOTHOLWLEHNS,
Y4aCTHUKOM KOTOPOro OH SIBJIAETCS, N NPU YCOBUN, YTO NCMOJIb30BaHUE NOJIHOMOYUNIN He
npecnenyetT uenu obxona 3akoHa UM MHOMO HEMPAaBOMEPHOr 0 BUSAHNSA Ha
rpa>kgaHCKoe NpaBoOOTHOLLEHMe.



NMoHATHE U 0CODEeHHOCTM YaCTHOro npasa.

YacTHoe (rpakxgaHckoe) npaBo cocTasnaeT 6a3y, a4po npaBonopsaka, OCHOBAaHHOIO Ha
PbIHOYHOWM OpraHM3aunm xo3ancTea. UcToprsa nokasbiBaeT, HTO OCHOBHbIE
4YacTHOMpaBOBble Ha4yana, HanNpMmMep HENPUKOCHOBEHHOCTb cOB6CTBEHHOCTM nnn ceobona
[OroBOPOB, MPAaKTUYECKN HUF4Ee N HUKOrAa He AeNCTBOBaJIM B YACTOM BUAE,
nogBeprascb nNo HeOBXoANMOCTN TEM NN NHBIM OrpaHNYeHnsAM. o cTeneHn, xapakTepy
3TUX OFPAaHNYEHUN MOXXHO pa3an4yaTb BUAbI UM TUMblI NPaBOBbIX CUCTEM. IHTepecHO,
0OHAKO, 4TO fake NpU CaMbIX XXECTKUX OrpaHnUYeHnax cpepa YaCTHOro NnpaBa HUKOrga
He ncyesasna NoJIHOCTbIO, OO BO BCAKOM U3BECTHOW LIMBUIN3ALMN HEBO3MOXXHO Bb1s10
COBEPLUEHHO UCKIOYNTbL ToBapoobMeH 1 ToBapHOe X035aMCTBO. Beab 4acTHOe npaBo ¢
OPEBHEPMMCKMX BPEMEH ABNAETCA NOPoXKAeHMeM cBOHOAHOr0 SKOHOMNYECKOr O
pa3BuTus, HensbexxHo TpeboBaBLUEro «0CBOOOXKAEHUS INYHOCTU OT BCAKUX
CBA3bIBaBLUNX ee NyT, Tpebosaswero cesoboabl cobcTBeHHOCTN, CBO6OALI [OMOBOPOB,
cBoboabl 3aBEWAHUN U T. O.»

(pa>kpaHCcKoe (YacTHOoe) NpaBo BO BCAKOM MpaBonopsanke peryampyer npexne scero
pa3inyHble OTHOLUEHUSA MO NPUHAONEXHOCTU NIUN UCMOJIb30BaHUIO UMYLLECTBa,
oT/InYaroWwmecs Tem, 4TO OHN OCHOBAHbI Ha OPNONYECKOM PaBEHCTBE YY4aCTHUKOB,
aBTOHOMUMN NX BOJIN N NX NMYLLLECTBEHHOWN CaMOCTOATENbHOCTU (060CcobNeHHOCTH).
NmyLecTBeHHbIE OTHOLLEHNS MOTYT M HE OCHOBLIBATbCH Ha YKa3aHHbIX NPU3HaKax,
HanpuMep OTHOLLUEHUSA MO (POPMMPOBAHUIO FTOCYyAapCTBEHHOro boagXxeTa nyTem
B3MMaHWA HANIOroB WKW yrnaaThl WTpada 3a npaBoHapyweHue. B aTnx cny4asax mexay
y4YaCTHMKaMW CyLLEeCTBYOT OTHOLWEHNSA HE paBEHCTBA, a BaCTU N NOAYNHEHNS,
NCKJtoYalowme aBTOHOMUIO BOIN (T. €. yCMOTPEHME) CaMUX CTOPOH. Takoro poaa
OTHOLUEHNS, OCHOBAHHbIE Ha BJIACTHOM MOAYNHEHUN OOHOW CTOPOHLI APYron, Hanpumep
Hasoroeble N Apyrme hMHaHCOBbIE OTHOLIEHWNS, COCTaBAAT NnpeaMeT perynpoBaHus
AOMUHUCTPATUBHOINO U huHaHcoBoro (nyban4Horo) npasa. Ecnn, Hanpumep, NpoaaseL
Mo AOroBopy Kynan-rnpoga>kmn TpebyeTt oT nokynaTensa onjaTbl CTOMMOCTWN ToBapa, TO
3TO TpeboBaHMeE OCHOBAHO Ha TOM, YTO NOKynNaTe b NPU 3aKJDYEHUN AOroBOpa CaM
corslacuics Ha COOTBETCTBYIOLME yCoBUs. ECnm xe ogHa 13 CTOPOH HapyLUT YC/1I0BUS
3aKJ/II04EHHOr0 A0roBopa, TO BO3HUKLUNA KOH(PANKT MOXeT bbiTh paspewweH nbo onsaTb-
TakKu Mo NxX B3aMMHOMY COrnalleHmnio, 1mbo No pewweHnto He 3anHTEepPeCcoBaHHOM B UCxoae
Ccropa TpeTbewn CTOPOHbI - cyna. Ecnu e geHbrn nsbiMaloTcsa y inua B KayecTBe Hasora,
TO HUKAKOro ero corjlacmsa Ha 3TO HUKTO He TpeboBan u He TpebyeT n ocyuwecTBNeHne
TaKoro n3bATUS NPOBOAUT CaMa 3aMHTepecoBaHHas CTopoHa 6e3 obpaleHusa K cyny
AaXKe B C/ly4Yae KOH(PIMKTa



YacTHoe npaBo B Poccum.

CnenyeT nMeTb B BUAY, 4TO OJ19 OTEYECTBEHHOr0 X034MNCTBa 3Ta npobaema Bcerna
nmena n nmeet ocobyto ocTpoTy. [leno B TOM, 4TO chepbl HaCTHOro npaBa Kak obnacTn,
no obuwemMy nNpaBuay 3aKpbITOW A5 NPOU3BOJILHOIO BMeLlaTeNbCTBa rocynapcTsa, B
nctopum Poccum noyvyTm He 66110, Ewte B KoHue XVII - Havane XVIII B., Korga B
3anafgHOEBPONENCKMX rocygapcTBax akTUBHO pa3BMBasIOCk YaCTHOKANUTAINCTNYECKOoEe
X03ANCTBO, PYyCCKMIM Lapb Obln BNpaBe No CBOEMY COM3BOJIEHNIO N3bATbL toboe
nmyLecTBo y noboro nogaaHHoOro (Kak ato, HanpuMmep, genan Netp |, Tpebysa neHer Ha
BeleHne pa3/indyHblX BOWH). Tonbko Bo BTopoun rnonosuHe XVIII B. EkaTepuHa Il B Buge
ocobon npusmnervn paspewnia ABOPAHCTBY MUMETb Ha NpaBe YaCcTHOM CO6CTBEHHOCTHU
MMYLLECTBO, KOTOPOE He MOrflo CTaTb 06bEKTOM MPOM3BOJILHOIMO U3BATUSA B NOJIb3Y
rocyfapcTBa Win Kakux-nnbo obpemMeHeHnn «B Ka3eHHOM UHTepece». 14 Bcex
OCTaJIbHbIX COC/IOBMN TaKoe NMMYLLLeCTBEHHOE MOJIOXKEHNE fJaXKe Iopuanyeckn ctano
BO3MOXXHbIM TOJIbKO nocne pegopm AnekcaHgpa ll, T. e. Bo BTOpow nosioBuHe 60-x rr.
XIX B 1 cywectBoBano nAnwb Ao 1918-1922 rr., Bcero okoso 50 net 310 1 6bIN
YHUKabHbIA 019 0Te4eCTBEHHOW UCTOPUKN, HO BECbMa KPaTKU Nepuos NpusHaHus u
CyLLecTBOBaHMA YaCTHOro rnpaesa. [MMoCKoNIbKY HU 0,0 3TOro BPpeMeHN, HMU NoCJie Hero
HUKaKMNX YaCTHOMPaBOBbIX Havas y Hac, No CyTW, He CyLleCcTBOBaJo, roCyaapCcTBO
npuBbIKJ0 6ecuepeMoHHO, MPON3BOJIbHO N Be3rpaHNYHO BMELLINBATLCH B
MMYLLLECTBEHHYIO Cchepy.

Jlnwb 3a nocnefHue HeCKOIbKO N1IeT yCTaHaBIMBaJIOCb, HAaNpmuMmep, «3aMmopa>knBaHme»
BaJIIOTHbIX CHETOB IOPUANYECKUX INLL; 3anpeT rpa>KgaHaM CHATUSA CO CHETOB B
cbepkaccax 6onee 500 pybnen . c COOTBETCTBYIOLLEN OTMETKOW 06 3TOM B NacrnopTe,;
TpeboBaHMe OCyLLECTBNEHNA PAaCYETOB 3a OTIPY>XEHHbIE TOBapbl, MPON3BEAEHHbIE
paboTbl MM OKa3aHHbIe yCayrun He 6osiee 4eM B TpexMecsayHbI Cpok (obpawieHHoe K
hopMasibHO NPU3HAHHbLIM YaCTHbIM COBCTBEHHMKAM) N MHOIO OPYrMX aHaNOrMYHbIX Mep.
CoBeTCKoOe rpa)KgaHckoe npaso pa3BMBaNOCh B YCJIOBUAX FOCMNOACTBA N3BECTHON
NIEHNHCKOW YCTAHOBKM O TOM, YTO «Mbl HNYero "4acTHOro" He npmusHaem, 4n4 Hac BCe B
o6s1acTn X0391MCTBa eCTb NyBANYHO-NMPaBOBOE, @ He YacTHoe» 1 Takon noaxon umen
cnencTeuem npeobnagaHne B SKOHOMUKE XXECTKUX LLEHTPAIM30BaHHbLIX Ha4van,
BbI3BABLUNX K XXU3HN, HAaNnpumep, KaTteropuio «naaHoBbIX» («X03ANCTBEHHbIX>»)
[oroBopos. Nx cooep>xaHne onpenenanocb He BoOJIEN N MHTepecaMn y4aCcTHUKOB, a
NMJaHOBbIMW OpraHaMu, peLllaBLUnMmn, KTO, C KEM N Ha KaKUX YCNOBUAX ByaeT 3akao4aTb
KOHKPETHbIN J0oroBop. Ho gake npu 3ToM onpeaeneHne HeEKOTOPbIX YCJI0BUN
BbIHY)XAEHHO OTAaBasIoCb Ha YCMOTPEHME CTOPOH, a A0roBOpbl C y4aCTUEM Fpa)KaaH



06bI4HO HaxoAMINCb NOA KOCBEHHbIM, @ HE MPAMbIM BO3OENCTBMEM MJlaHa (ecnn He
CYMTaTb CMCTEMbI KapTO4YHOr 0 pacnpeneneHmns Tosapos). CoxpaHsanacb no4sa AN
rpa>k4aHCKO-NPaBOBOro peryampoBaHuns, XoTa ero cogep>xaHme 6110 CyLecTBeHHO
BUOON3MEHEHO ,M CaMy YaCTHOMPaBOBYD TEPMUHOJIOT IO CTapasiNCb BbIBECTU N3
LUMPOKOro ynoTpebneHus.

OLoHaKo HEeKOTOpPble YaCTHOMPaBOBbIE NPUHLUMMLI (POPMaJiIbHO 3aKpPenasanch
O0EeNCTBOBABLUMM rpaKgaHCKUM 3aKOHO4aTeNbCTBOM. [Mpa)KAaHCKNN Kogekc Poccun 1994
r. BNepBble 3aKOHO4ATEe/IbHO 3aKpenun B M. 1 CT. 1 0CHOBHbIE Ha4asla YaCTHOro npasa:

PaBEHCTBO Y4aCTHUKOB MMYLLECTBEHHbIX OTHOLLUEHWN;

HENPUKOCHOBEHHOCTb COBCTBEHHOCTN,

ceobony norosopa;

HeaonyCTUMOCTb NMPON3BOJIbHOIO BMeELLIaTeNIbCTBa KOro-mbo B YaCcTHble Oena;

H6ecnpensATCTBEHHOE OCYLLECTB/IEHNE FPakAaHCKMX NpaB 1 Ux cyaebHyto 3aWwmTy oT
HapyLEHWUIA, B TOM 4YUCJIe U CO CTOPOHbI Ny6InYHOM BRacTu (rocynapcTaa).

MpyMeHeHne 3TUX NPUHLUMNOB Tenepb MOXeT ObITb OorpaHM4eHo TOJIbKO pefepasibHbIM
3aKOHOM



